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USERRA ENSURES RIGHTS, DEFINES OBLIGATIONS FOR RESERVISTS

As a result of the nation’s increased vigilance against
terrorism and the war in Iraq, tens of thousands of re-
servists have been and are being called to active military
duty. Most will eventually return to civilian life and their
jobs. Employees who have been called to serve and the
businesses that employ these reservists have specific ob-
ligations and rights under the Uniformed Services Em-
ployment and Reemployment Rights Act of 1994
(USERRA). Signed into law ten years ago by President
Clinton, USERRA was designed to give employees who
take a leave of absence for active military service certain
statutory rights—not only to reemployment, but to spe-
cific coverage for retirement and wellness benefits.

The purpose of the Uniform Services Employment
and Reemployment Rights Act (USERRA) is to protect
the civilian jobs of those who choose to serve in the
armed forces. Specifically, USERRA is intended to mini-
mize the disadvantages to civilian employees who serve
in this country’s uniformed services. Further, the law is
intended to encourage people to participate in non-
career uniformed service while maintaining a balance
with the needs of private and public employers.

Under USERRA, individuals may be absent from
work for military duty for up to five years during which
time their employers are required to retain their posi-
tions. Upon return, the employees are entitled to occupy
the jobs they would have attained had it not been for
the military service absence. The returning employees
are entitled to the same seniority, status and compensa-
tion level they would have attained had they been con-
tinuously employed. USERRA also requires that employ-
ers make reasonable efforts (such as training or retrain-
ing) to enable returning service members to refresh or
upgrade their skills to help them enter reemployment.

“USERRA is particularly important now as it
provides reemployment rights to those men
and women called from civilian jobs to serve
in the nation’s defense. In addition, the law
prohibits employer discrimination against
veterans and reservists because of their
military service or obligations.”

- From a statement by Frederico Juarbe, Jr.,
Assistant Secretary for Veterans Employment
and Training, U.S. Department of Labor,
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HISTORIAL PERSPECTIVE

USERRA's roots go back to 1940, when the Congress
was considering the nation’s first peacetime draft. At
the same time, the lawmakers resolved to provide
newly inducted service members right to return to their
pre-service employers. To achieve this, what came to be
popularly known as the Veterans’ Reemployment
Rights (VRR) law was enacted.

By the early 1990s, the VRR law had become a com-
plex and often difficult patchwork of legislative amend-
ments and court decisions. It was severely tested by the
mobilization and subsequent return of some 265,000
Guard and Reserve members for Operation Desert
Shield/Desert Storm in 1991. USERRA revised and re-
structured the VRR law, continuing most of its provi-
sions while clarifying many provisions. It also made
some substantive changes.

These provisions apply to all employers, no matter
how large or small. Basically, employers are required to:

e Grant military leave to employees to perform mili-
tary service. Employees must give advance notice
“unless precluded by military necessity.”

e Allow the use of accrued leave if requested by an
employee. Employers are not required to pay em-
ployees on military leave.

e Continue health benefits for at least 30 days under
the same terms as if the employee were still on staff.
After 30 days, the employer must give the employee
the COBRA-like option to pay for continuing health
benefits for up to 18 months. The employer can
charge the employee up to 102 percent of the pre-
mium cost.

e Restore health coverage in full with no waiting peri-
ods and no penalty for non-service-related preexist-
ing conditions when the member returns to work.

e Allow paid time off to accrue if the employer’s poli-
cies for workers on other kinds of leave (FMLA, etc.)
permit them to continue accruing. Otherwise, em-
ployers are not required to allow accrual of vacation
and sick days while employees are on military leave.

e Reinstate non-seniority based benefits.
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very complicated and could be significant sources of li-
ability to unwary employers. Human resources depart-
ments should periodically review their military leave
policies to ensure that they comply with the law.

e Reemploy military members after completion of
their duty. If any of these employees were in line to
receive promotions based on seniority, and if they
are qualified or can be made so, then those employ-
ees are entitled to the jobs they would have had if

More information regarding USERRA can be found
they had never left.

by contacting the U.S. Department of Labor/VETS,
Idaho at (208) 332-8947 or at: www.dol.gov/vets/

e Continue pension plans. A reemployed person
#userra.

“must be treated as not having incurred a break in
service with the employer maintaining a pension
plan.” Employers are, therefore, liable for their con-
tributions to a plan.

Dale Langford, Idaho Director
U.S. Department of Labor
Veterans’ Employment & Training Services
(208) 332-8947

The reinstatement provisions and benefit issues,
which are only generally summarized in this article, are

Because November is the month to honor veterans, Ta-
bles 1 and 2 provide a snapshot view of some characteris-

R emember IHg e tics of Idaho’s veterans.

Veteran’s Day
Novembper 11,

FYI Table 2: Idaho Veterans by Service Theater
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